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Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkot.

3m{ qrgiF/ r5tn oqo/ scrsfi/ F{m-o airgo, idq vsr< tq/ t-+r+-</{< qi+{rs(,
tllr{ts / qrlrflr( / rrifrtlrcr dr(r sq(Rfufi wr& nc oR* t qBa, 7

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Cential

Excise/ST / cST, Rajkot / Jamnagar / Gandhldham :

qffiC ft-{rff 5r Trq \I;i trciT /Name&Address of theAppellant&Respondent :-

(r\)

M/s Oigaram ManglaramJl, RaJ Chember, Khodiya! Colony Jamnagar-361006 .

M/s, Rajhans Metals Art Ltd., Plot No, 2113, GIDC Shankar Tekrl, Jamnagat-361OO4

Eq 3nirr{3{ffq) q qlffr qir€ qFs ffiBr ilfl-6 t :rr+ srftrsrti I rrfld-rrq + sqeT 3{ftm Errt +r rrm i l
Any peison eggrieved by this Order-in-Appeal m-ay f e an a'ppea.l to the appropriate au&ority in the following

fu,5!5fcr-".a,f{rr.a +d1+r xfFftq.1r$ft}fl.vr +;G arffafft'r+r< rye:rDfraa,r9a4 ff qrrr 3sB + 3rrrln
gE lrl=I3]*tltllrF, 1994 fil uP- 86 + 3FIdiT fJg].qru{ 6 TrtE +l qr qT, lfr t/

Appeal to Customs, Excise & Serwice Tax Appcllale Tflbunal under Section 358 of CEA, t944 / Under Secrron
86'of the Finance Acl, I994 an appeal lies tb:-

E ff .+'q {'qqf i r^eQn^s* ,ITrrifrEr ,fd{, :rd? .]-,rri otq \rs t-+m, crffiq -qr{rld-rrur fr GiIq +6, +q qi{ c z,
xF. +. 1Tq. Tg r+dt, 6t +l firfl qrf6q r/ -

The special bench of Customs, Excise & Service Ta-r Appellate Tribunal ofWest Block No. 2, R.K. Puram, New
Delhr'm all matters relating lo'classificatjon ard valuatr'on.

Trts f]-Aq l(at t^{rrq 1q*fm t "rr-r+ 
iru rfl- *'fti drqr cr6,4fiq sicr( rt{-(I'i t{r{{ 3rrrffiq;qr{rftrfrF,r

lr+E/)+l cltc etit, fif.qr,,l?dtq r{, {Eqr{t rI{{ i{qr4l }E{{rqr< iZ o o t r,6l +i qrjl s-rh?}q r/

To Lhe Wesl reEional bench of Customs. Excise & Service Tax ADDelIate Tribunal {CESTATI at. 2"J Floor-
Bhauma-li Bhaw"an, Asarwa Ahmedabad-38ooI6in case of appeals'other than as uientiooed in'paJa- l(aJ
above

3l-mq ;fiqri}fiq + {rH {'fli1 ETd FG + Etq rdr'-q !^qr",rF6 (3rqteft{qrq-ift, zoo I, + ft{c 6 } Bialt{Futri Rc
Tq Cq-{ EA-3-Si 

"r{ 
CliHl ll Ti FF',4r qr{r ?rtEI IETd{qqq'6T ql 6 qrq, q6i Vl{r( {i6 +l-ctr,qr{ +t qf.r gr.

+[rqlrmqqtfl.tcqs{rqqrrst6c.seretcEqrsoqr@r'roa:+irI{rs0E'rqiqs}qfo;*+firiar,rooor.E.Tt
5.000/- Fct-3r"TdT 10boo /. Eci fi ftsriftd rrr qr=t ff rR dqq +1r Futfor cr'6 6r q.rirr+ ttifD-r-qtrrq qrffitrq,@T #
cmrr t srrnrs {ftER + irq t R€ fi rr;il}r+ kr t *+ rrn qr& lqifu< t+' srw atrr ffir qrrl qrftu r tiifila qr.rz m
tttr+rc, H + 3II TrEr-t +{r qrBq rsi ri.if,rd rfi-fl-q :qrrrltrrrq ft ,rF{r Ffi g r qir{ fl&r (t 3rtt l-* ftq ur}r+..rr *
frr 500/- rqrr 6r fru1fta cym 4n arir Nm 7

Thc aoDeal lo the AoDellatc Trrbunal shall bc tiled in ouadruDlicate in torm EA 3 / as Drescribed undcr Rule
6 of Cintral Excise lADoeall Rules. 2001 and shall b'e accomoanied apaurst oni whith at least shollld be
accomDarlred bv d fee of Rs. L000/- Rs.500o/. trs-lo.ooo/- where amount oI
du lvddman d / rn teiest / Denalfv /rcfund is uoto 5 Lai.. 5 Lac to 50 Lac and dbov€ 50 Lac resoectrvelv in the
for rfi of crossed bank dralt iri'favour of Asit. Reeistrar of branch of anv nominated oubhc seitor bar { oI the
Dlace where the bench of anv nomrnated oublic"sector bank of the Dla'ce where the bench of the Tfibunal is'siluated. Apphcation made fo"r Brant of stay shall be accomparied by a fee of Rs. 500/-.

qrter6rft{i6/
Date of Order:

qrft6Gffdre-q/
Date of issue:

(iii)

qtrrq ffcrltrfir"r h sqer rrfiz. E'r 3rfilft{q. tqqqff fi(I B6a1) + ,T{T +{rfi lilqr{rfr. 1994. + ftTq 9rr) + {d
FrLf c-r? S.T.-st qrtcm t ff :n sh'fr G'rs* sr,r Ftrq micit Eea ff-{ ff rff i. TTfi vE qr,r t Fd,i i+ (T{ri
q 

\16 cFf tr.Frtird Ef{t fiEq) 3lrr tr{q q {q q frq rr5 eq + qr!r, Tr'r i-{rf{ +l qtrr-,qr{ *t qiT qf. {-rrr{r rrlrr {ql-{r. Frq 5
ITPA 4r r${i 6C 5 ArE ntrr qr qO ATq FTtr iF6 3{2l7n qO Al-6 5rftr s Xtf6 I al fCrr: 1 000/- 6trrl 5 0007- Fq4 3r)rfl
10 oooi - {'rq + Bulft-{ +cr rr,a ff yfi i<l rtr Ftrifta qro{ 6t rrrrdrc. {idfird +r'ffiri anflffir ff sdq{ + sff{+
rFien + lrq t F;ff rft sr*ffi drr * *+ rr<r ar8 teifta' *+'srw Errr f$rir qr+r qrBu r ridft-r <rcc +r qrrcr<. tr fr rs
glrqt^t &n *rB, a-O {'ifF qffia .Trflft-rq fi ,nEr Frt ei Eqrrq rd,r 1* ai+,)} f+q jn}<+.nr * ,it+ sobT nvq r,r
r4unra ,F+ rrr +rTI iFn r/
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B{ 3rftf+{q.l99a$r Err{I 86 ff rs-trr(raii r2l r'd'(2Al + 3rd.ia <ni €r 'rff 3T+d. t-+r+r Frrr+rff 1994 + f+{q 9{2r lrE
cr2a)* iifd hertflr-a e-T{ S.T.-7 n 6r ,fi s}*G r+6 qrq 3,r[d, i#iq rsrq cFE rr-aqr rnr+ r*#t. r*q sqrq rrs'B+
cli-a risi fr yftqi r.T', ++ rrrt i c+ qfr s[i5'-{ ffi qrH r rlr sr€rn, ra4 

-Tf,rq-+ }rcir, r+d ']qiTn. rffq r-ci< prE'r

t-<rrr, +} {ffiq .qrqrltr+-q :n +rtri r$ qr-ra +t F{rr ii +d ,niq 6 -sF ff qlrr i *ia.J'r.;fi Afi i -
Th e appeal under sub seclion (21 and (2A) of the section 86 the Finance Acl I 994 , shall be filed m For ST.7 as
prescrib.d under Rule 9 l2l &9(2Al of lhe Service Tax Rules, 1994 and shall be accomDanied bv a coDv of order
b[ Commissroner Cenual Excide oi Commrssroner, Central Excise (Appeals] (one of;/hich shal be'{i certified
coovl and coov oI the order Dassed bv tie CoDmrssioner authorEine lhe Assistanl Commissioner or DeDUrv
C<jririnissionei"of Central Excise/ Service Tax to frle the appeal before the Appe[ate Tribunal.

{rqr qr-{. }ffiq ricrE crq q"i +{rfr 3Tft+q rrFr+.q t+ea + ,ft qffi h qr{n t ifi,.drq rerra {rq 3rliIfuq 194 4 fi urrr
35eq; ,<'id, it + ffiq iifl*fi{q. 1994 ff tn?r e: * 3i".iid iqr6. qn S qr,t fi .ri i. Fq srrdrih ,R 3Ttrra yrFrt-f.sr n
3rqla 6+ Ers .r'qr( rr6/+{i fl qhi} loef?Ffl0olo). Tq qiar I,s qqiTr ffi(: Tr TqiTr. ns:r-{i qdr{r ffi{ * rl
fl-{lr F+qI qrri. arri h gs nrq * r+rh qrr F* qri qF+ xGc +q' .rlq rq +-rc 'c( 4 ,,{r+ .r }r

i#m r.qr< ofq-Sq +sr6' ;i fi,h .,ri.r Ffiq .rq ,5+' i Fq' rffi-q i' ti) ur{r Ir dt fr jrfrtd a{q
iiit ifit Tln ff + rd rrd-a,r|ot

^ '-ift{q6+3r td iaq rfiq(ur) * q.rqc qql rnqqtqql .t

. arr ce fu {q trrfl + Tr{Enn ffi, (d'. 2) 3rlfF-{q 2oI4 + qr?ir t rd ft,,ft ndHfq erlomrfi \ qqrT F{qrrTlrqn
ETrr4 n-fr q? 3rft{ + ;rFI a-ff Snrf

For an appeal to be filed belore *re CESTAT, under Se( Lion 35F ofthe Cenual Excrse Act, 1944 which is also
made applicable to Service Tax under Section BJ of the Finance Act, I994 , an aDDeal aeainst this order shall tie
before t}l'e Tribunal on oavment of 10o/o of the dutv demanded wheri duw br duti and o-enaltv are in disnure or
penalty, 

-where 
penalty alone rs rn dispute, proviaed Lhe amounr o[ pre"deposrr"payalile worlld be sublLcr ro a

cetlrnq ol Rs, l{J crores,
Under Central Excise and Service Tax. "Dutv Demanded" shall include :

(r) a$ount delermined urrder Sectiori I I Dl
(ii) amount ofefioneous Cenvat Credrl taken;
(iii) amount payable unde, Rule 6 of tie Cenvat Credtt Rules

- provided further that the provisions of thls Section shall not applv to tle srav aoDLcatjon and aDDeals
pendl.rrg before ary appellate autlroriry prior ro l}re cornmenrement of rhe Fmance (No:2) A'ct, 20 I4.

:rrm rror< d;r+0rrq qrt<t:
ReviQiorLepp-licatlqnto^Go^vqrnmentaf -hdia:
5ff ]n-Aq fi $ia"lirrqn{nl ii.EI?lRa q.rFdl d,+dlq ErrE ,ft *1 Elqq,1994 ^ff ur.r 35EE +"yq5!Itfi^+ 3idrimrfl -aFz,qTrd rrdr{, if.rfieTql qr{-i g6'tg,lzFT T{r{q, TTTFI FrETr, dI4t qti-{. i1-{n ?rc Eird, {Ird Fr4, da E:+r- l 1000I , fi rf[l
A rev)sioil 'application hes to !he Under Se(rerarv. to rhe Covernment oI lndia. Revisron ADolication lJrr
Ministry ot Frnance. Department of Revenue. 4th Floor, Jeevan DeCo Buildinp. PlftiamEni SrieEl. Itiw-oiiiii
ll000f.unde-rSeLtion35EEoFtheCEA 1944rrrespeciof the follori,ing CESE.'Boviinid 6firs priiviso ro iiiii.
section (l)ofSection 35B ibid:

qPqm*E*rrsnlE-rffiit.r6ir$qrrft{iqrcfiMr6r-n4€dqr.rz+sr'rrr+<trn{IErslrqarrer;rqrfqr
ti{l'\16fsrri(f {rt.$rsrr{E-{Erft}+,Ta,arDrffr:rr116iaru=T qHcriihr.i6.!-++-r,r,E,ff6rGri+r?rff
[5R rIE q CIfr S Tfi',FFr 6 CT[q ql/
ln Ca5e of any lo'ss of goods, where the loss occurs in transll from a factorv to a warehouse or to another factoft
or Iiqm one Warehouse to arolher during lhe course of processrng of th"e goods in a warehouse or ln slorag'e
whether in a factory or in a warehouse

{11 1Bftit I[gf ,;tSr ffi.g lq ft + frftcirr i n$n € rr...{ qr q+ rlg 6-ftq TsrE a$4 h gz (ft+.) + qrr+ t.
nT qrrd 6 qrdt FF-rIt rTg qT er{ 6T FrqF +t rrfl tst /
In case of rabate ofaury of excise on qooals exponed to any country or terril orv outside Indla of on exclsable
maleriAl usrd m the mahufacture ofthE goods Ohich are exfoned to-any countrv or temtory oulside lndla.

uE rccrq sF+ fl rtrrrrq {*q f,d-fl r+r.a fi qrfr,. is.q qr f.r;r + qrm ffiT ftrn rrfl *t /
ln case ofgoods'exported outsidelndia ex'port to NEpal or Bhutaul, rrlthout payment ofduty.

{}ig4 Tfrrd h :.qrfi trq + q'r{r{ } ftr.3I Ett er6z aq 3{Fuft{q tra gqin ialrra nns.di a o.in rr # G } dt, -q .fi<,,
n gg+ 1ffi-e; * 6m Flfr 3TldF-{c (i. 2i, 1 996 fr ur.r 109 h dr4 F-fi # ,rl arrts srmr qrndTfaf0 c, ql drd i- crn- f&i'
qr' Iri
Ciedit of any duw allowed to be uulized towards Daymenl of excise dutv on fr.nal oroducts under the orovtslons
of this Acl o'r *re'Rules made there under such old'er is passed by theCommissibner (Appeals) on of aJter, the
date appointed under Sec. I09 of t})e Firance lNo.2) Act, 

-1998. -

'r+trrq ira h qr.I ffiftn tsqiftt crq fi ,rerFff fr drft qrBq 
rff aaq rfrq q{ {rrq Fqt a1 aqir6qB-ir,.{t 200/- 61a.r+r< f+.rr rrq ,rt, qft riqr -rq r.+ qr-+ rqt n 

"q-rqr;. 
;r Fq{

1000 -/ 6r ffi I{ Fhqr rrqt
The revlsioil applicauon' shall be accornpanred by a fee of Rs. 200/- where the amount lnvolved tn RuDees Onc
Lac or less analRs. 1000/- where the amount in'iolved is more thail Rupees One Lac.

qRssqG{Ti'6€F{in<ciT6rFfiqsrtdTEa{6T{}rtertftrrsria6rrl,rfia. lq-+tr drr h f+w qr+r qlBtr gsa':q*;Td rn
fr fi ft-qr rfi 6r{ t a-qi * frq qqrFqfr ilft+rq qqri}Erq'al q6 'd+rq qr +flt rrfirr qit r'+ rirq fut :no i r I in
case.if the order covers varioubnumbers oforder- in OriRinall fee for each O.l.O. should be Daid in the aloreiard
manner, not withstandins the fact that the one apDeallo l}ie ADDellanl Tribunal or the orie aDolication to l}te
Ce4tral Co!'l. As the casE may be, is lilled to avoial scriptoria \idrk if excising Rs. t lakl fee'oT Rs. 100/- for
eacir.

r+ri1iflua ar+-ra-a e1p if]frqc, rszs, t 3rfl*-t ] 3r$r{ W 3rarr \rs eFr{ 3ra{r ff cfi q{ fistF:r e.so rct 6r .qrqFrq
srim rJFs-c rrT 6F[ qlBtr /
One copy of applicatlon or O.l.O. as the case may be, and the order ofthe adludicatjnp authoritv shall bear a
court f.ed stamp'of Rs.6.50 as prescribed under Schedule-l ln rerms of tie Couri Fee ActI975, as Zunended

&n 116, W ltcrS {t CI t{rcr. c{SdE ;qr{rfu-.6?vr GFr4 Rfb fiiq{r{fr, 1q82 ii EFr{ \r4 3|{ riqRF qr{+t sii
firktsfd 6-i Ef+ Ft{qi fit 3rt rtt eq[{ qrdt&d i+Tr qrfl er /
Atteqtion is also i4vited !p the_ tules cgve-rirg tlese- alrd other related matters contained in the Customs, Excise
and Service Appellale Tribunal (Procedure) Fules, 1982.

Tg 3T$-frq flfarrt Sil 3lft. arftrT .F{i t ritifud qre-n, Fiqd qt{ TftfiF cr+rrii h ft(, 3rq-dr,ff ftlTFftq ta-frrr.
www-cbec-sov.in 6t tq rr4Fd ts I /
For *le elaborate, delaited and latest provrsrons relatrnq to filing of appeal to the hrgher apppllare suthofity. rhe
appellant may refer to the Deparbnenlal website www cbec.gov.in
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Appeal No: V2/71-76/RAJ /2021

:: ORDER.IN.APPEAL::

The betow mentioned appeats have been fited by the Appeltants

(hereinafter referred to os 'Appetlant No. 1 and Appetlant No. 2', as detailed in

Tabte betow) against the Orders - in - Original Nos. DC/JAM-IlST/23-26/2020-21

dated 19.12.2020 (hereinofter referred to as'impugned orders') passed by the

Deputy Commissioner, Central GST and Centrat Excise Division-|, Jamnagar

(hereinafter referred to as 'adjudicating authority'):-

st.
No.

Appettants Name & Address of the
Appeltant

1 Y2/71-74tR J17021 Appettant No.1

M/s Gigaram Mangalaramji,
Raj Chamber,
Khodiyar Cotony, Jamnagar.

7 v2/75-76/RAJ/2021 Appettant No.2

M/s Rajhans Metats Pvt. Ltd.,
Ptot No.21 /3, GIDC, Shanker

Tekri, Jamnagar.

1.1 Since issue involved in above appeats is common, att appeats are taken up

together for decision vide this common order.

Z. The facts of the case, in brief, are that Appetlant No. 2 was engaged in

manufacture of goods fatting under Chapter No. 74 of the Central Excise Tariff

Act, 1985 and was registered with Central Excise Department. During audit of

the records of Appetlant No. 2, it was observed that Appetlant No. t had

provided temporary manpower for carrying out (a) breaking, cutting and sorting

of the scrap, untoading of containers (b) casting work of brass scrap into billets

in the foundry and (c) processing and packing of brass rods/section, during the

manufacturing of excisable goods in the factory premises of Appettant No. 2 and

raised labour charges bitts on monthty basis. lt appeared that the above service

provided by Appettant No. 1 to Appettant No. 2 was covered under the category

of "Manpower Recruitment or SuppLy Agency" defined under Section 65(68) of

the Finance Act, 1994 (hereinafter referred to as 'Act') and was liable for levy of

service tax.

2,1 Based on audit observations, Appettant No. 1 was issued two Show Cause

Notices covering the period from F.Y. 2005-06 to October, 2010, which were

adjudicated by the Joint Commissioner, erstwhite Central Excise, Rajkot vide

Order-in-Originat No. 49-50 /JC/2011 dated 24.11 .2011 who dropped the

demand. The said Order was reviewed by the Department and appeal was filed

before the then Commissioner (Appeats), Rajkot who rejected the appeal vide

Order-in-Appeat No. 863/201 2 (RAJ) CElAKlCommr(A) /Ahd dated 6. 1 1 .201 2. The

Page 3 of 16
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Appeat No: V2 / 71-7 6l RAJ 12021

Department chaltenged the said Order-in-Appeal before the Hon'bte CESTAT,

Ahmedabad but the same was rejected on monetary [imit.

2.7. For the subsequent period from November, 2010 to June, 2012, two Show

Cause Notices were issued to Appetlant No. 1 catling them to show cause as to

why service tax totally amounting to Rs. 13,91,823/- shoutd not be demanded

from them under Section 73 of the Act a[ong with interest under Section 75 and

proposing imposition of penatty under Sections 76,77 and 78 of the Act.

2.3 For the period from Juty, 2012 to September, 2014, two more Show Cause

notices were issued to Appeltant No. 1 catting them to show cause as to why

service tax totatty amounting to Rs. 4,47,349/-, being 25% of total service tax

liability, should not be demanded from them under Section 73 of the Act atong

with interest under Section 75 and proposing imposition of penatty under

Sections 76,77 and 78 of the Act. ln the said Show Cause Notices, Appetlant No.

2 was atso catted upon to show cause as to why service tax totatty amounting to

Rs. 13,42,050/-, being 75% of total service tax tiabitity, shoutd not be demanded

from. them, being recipient of service, under Section 73 of the Act atong with

interest under Section 75 and proposing imposition of penatty under Sections

76,77 and 78 of the Act.

3. The above Show Cause Notices were adjudicated by the adjudicating

authority vide the impugned orders who confirmed Service Tax demand of Rs.

18,39,1721 - in respect of Appettant No. 1 and Rs. 13,42,050/- in respect of

Appeltant No.2 under the provisions of Section 73 (7) of the Act, atong with

interest under Section 75 of the Act and imposed penalty of Rs. 18,39,172l- on

Appettant No. 1 and penatty of Rs. 13,42,050/- on Appetlant No.2 under

Section 78 of the Act. He imposed penatty of Rs. 80,000/- upon Appellant No. 1

and Rs.50,000/- upon Appettant No. 2 under Section 77(2\ of the Act and [ate

fee of Rs. 1,60,000/- and'1,00,000/- on Appetlant No. 1 and Appettant No. 2

respectivety under Section 70 of the Act read with Rute 7C of the Service Tax

Rutes, 1994.

4. Being aggrieved with the impugned orders, Appellant No. 1 and Appettant

No. 2 have preferred appeats on various grounds, inter alia, as betow :-

Appetlant No. 1:-

The impugned order is untenable in law in as much as the same was

issued against the principal of judiciat disciptine. That on the very

same issue, they were issued two show cause notices for the previous

(i)

J"
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AppeaLNo: V2 / 7'l -76 / RA., / 2021

period, which were dropped by the erstwhite adjudicating authority

and an appeal preferred by the Department in the matter was also

dismissed by the Commissioner (Appeats), Rajkot. Further, an appeal

fited by the Department against the above referred OIA before the

Hon'bte CESTAT, Ahmedabad was atso dismissed as withdrawn and

hence, the order of the Commissioner (Appeats), Rajkot had attained

finatity in the issue on hand. The principle of judiciat disciptine

requires that orders of the higher appellate authorities should be

followed unreservedty by the subordinate authorities. The mere fact

that the order of the appettate authority is not 'acceptabte' to the

Department is no ground for not fo[towing it unless its operation has

been suspended by a competent court, which had never happened in

the present case. The action of the adjudicating authority, to not

fottow the order of the Commissioner (Appeats), Rajkot, is against the

principte of judiciat discipline and hence, the impugned order is

untenable in law on that count.

(ii) That the compensation received by them was based upon the quantum

of work executed and not according to number of persoqs used by

them and therefore the same cannot be classified under the taxabte

category of 'Manpower Recruitment or Supply Agency Servicesr. That

the appetlant carried out the work through their labourers (manpower)

who performed the task under the supervision and control of

Appettant. Thus, the conctusions arrived at by the adjudicating

authority to classify the said services as 'Manpower Recruitment or

Suppty Agency Services' and demanding tax thereon is untenabte in

Iaw.

(iii) That as per the agreement, the appettant was required to provide

'manufacturing' seryices of 'brass rods / sections', through the

process of extrusion, upon the 'brass bi[[ets, provided by the company

and thereafter pack it and the said agreement nowhere tatks about

'suppty of manpower'. That the compensation received by ihem from

the company is based on the 'quantum of work, performed by them

and not on the basis of man-days or man-hours. Hence, the impugned

order, ctassifying services provided under such .agreement, under the

taxabte category of 'Manpower Recruitment or Suppty Agency Service'

and demanding tax thereon, is unsustainable in law and retied upon

Board's Circutar dated 1 5. 12.201 5.
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(iv) That they carried out the work as a contractor, employing its own

labour and such activity undertaken by them cannot be classified

under the taxable category of 'Manpower Recruitment or Suppty

. Agency' and therefore the impugned order is unsustainabte in [aw and

relied upon fottowing case [aws:

(a) Rameshchandra C. Patet - 2012 (25) S.T.R. 471

(b) K. Damodarareddy -2010 (19) S.T.R 593 (Tri. - Bang.)
(c) Ritesh Enterprises - 2010 (18) 5.T.R. 17 (Tri. - Bang.)
(d) Divya Enterprises - 2010 (19) S.T.R 370 (Tri. - Bang.)

(v) The appetlant refers to clause (f) of section 66D of the Act and submit

that the process undertaken by them i.e. converting brass bittets into

brass rods / sections etc. amounts to 'manufacture' and specificatty

inctuded in negative [ist of services under clause (f) of section 66D of

the Act and hence, the impugned order, confirming demand of service

tax for the period from Juty, 2012 to September, 2014 is not

sustainable.

(ni) That the impugned order imposing penatties on them under Sections

70, 77 and 78 of the Act, is unsustainabte in [aw since the demand of

service tax itsetf is unsustainable in [aw.

Appettant No. 2:-

(i) The impugned order is untenable in [aw in as much as the same was

issued against the principa[ of judiciat disciptine. That on the very

same issue, the jobworker was issued two show cause notices for the

previous period, which were dropped by the erstwhite adjudicating

authority and an appeal preferred by the Department in the matter

was atso dismissed by the Commissioner (Appeats), Rajkot. Further, an

appeal fited by the Department against the above referred OIA before

the Hon'bte CESTAT, Ahmedabad was atso dismissed as withdrawn and

hence, the order of the Commissioner (Appeats), Raj kot had attained

finaLity in the issue on hand. The principle of judiciat disciptine

requires that orders of the higher appettate authorities should be

fo[lowed unreservedty by the subordinate authorities. The mere fact

that the order of the appetlate authority is not 'acceptable' to the

Department is no ground for not fottowing it untess its operation has

been suspended by a competent court, which had never happened in

the present case. The action of the adjudicating authority, to not

fottow the order of the Commissioner (Appeals), Rajkot, is against the

principte of judicial discipline and hence, the impugned order is

untenabte in law on that count.
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(ii) That the impugned order has been issued based on provisions

contained at Seriat No. 8 of Notification No. 30/2012 - 5T dated

20.06.2012, which is appticable onty when there is 'supply of

manpower', whereas, in the present case there is no such 'supply of

manpower', whatsoever, as discussed hereunder.

(iii) That the compensation paid to their job worker M/s Gigaram

Mangalramji was based upon the quantum of work executqd and not

according to number of persons used by their jobworker and therefore

the same cannot be classified under the taxabte category of

'Manpower Recruitment or Suppty Agency Services', That their job

worker carried out the work through their labourers (manpower) who

performed the task under the supervision and control of jobworker.

Thus, the conclusions arrived at by the adjudicating authority to

classify the said services as 'Manpower Recruitment or Suppty Agency

Seryices' and demanding tax thereon is untenable in [aw.

(iv) That as per the agreement, the jobworker was required to provide

'manufacturing' services of 'brass rods / sections', through the

process of extrusion, upon the 'brass bittets' provided by the company

and thereafter pack it and the said agreement nowhere talks about

'suppty of manpower'. That the compensation paid to jobrrorker by

them is based on the 'quantum of work' performed by them and not

on the basis of man-days or man-hours. Hence, the impugned order,

classifying services provided under such 'agreement' under the taxabte

category of 'Manpower Recruitment or Suppty Agency Service' and

demanding tax thereon, is unsustainabte in law and retied upon

Board's circular dated 15.12.20'1 5.

(v) The appettant refers to ctause (f) of Section 66D of the Act and submit

that the process undertaken by the job worker i.e. converting brass

bi[tets into brass rods / sections etc. amounts to 'manufacture, and

specificatty inctuded in negative list of services under ctause (f) of

section 66D of the Act and hence, the impugned order, confirming

demand of service tax for the period from Juty, 2012 to S'eptember,

2014 is not suatainable.

(vi) That the impugned order imposing penalties on them under Sections

70, 77 and 78 of the Act, is unsustainabte in law since the demand of

service tax itsetf is unsustainabte in [aw.
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4. Personat Hearing in the matter was held on 30.12.2021 in virtua[ mode

through video conferencing. Shri Dineshkumar Jain, Chartered Accountant,

appeared on behalf of both Appetlants in al[ 6 appeats. He reiterated the

submissions made in appeaI memoranda.

5. I have carefulty gone through the facts of the case, the impugned orders,

the appeal memoranda and written as wett as ora[ submissions made by the

Appeltants. The issues to be decided in the present appeats are whether,

(i) Appetlant No. 1is liabte to pay service tax on labour charges

recovered by them in respect of manpower service rendered to

Appettant No. 2 during the period from November, 2010 to June, 2012

or not ?

(ii) Appellant No. 1 and Appetlant No. 2 are liabte to pay service tax on

labour charges recovered by Appettant No.1 in respect of manpower

. service rendered to Appetlant No. 2 during the period from July, 2012

to September, 2014 or not ?

6. On perusat of the records, I find that Appettant No. t had carried out the

work of (a) breaking, cutting and sorting of the scrap, untoading of containers

(b) casting work of brass scrap into bittets in the foundry and (c) processing and

packing of brass rods/section, during the manufacturing of excisabte goods in

the factory premises of Appettant No. 2 and raised labour charges bilts on

monthty basis during the period from November, 2010 to June, 2012. The

adjudicating authority has hetd the service rendered by Appettant No. 1 to

Appettant No.2 under "Manpower Recruitment or Suppty Agency" as defined

under erstwhile Section 65(68) of the Act and confirmed service tax demand

totatly amounting to Rs. 13,91 ,823/- under Section 73 of the Act, atong with

interest and imposed penatty of Rs. 13,91,823/- under Section 78.

6.1 . Appettant No. t has contended that the compensation received by them

was based upon the quantum of work executed and not according to number of

persons used by them. They carried out the work through their labourers

(manpower) who performed the task under the supervision and control of

Appettant and therefore the same cannot be classified under the taxabte

category of 'Manpower Recruitment or Suppty Agency Services'.

7. I find it is pertinent to examine the definition of "Manpower Recruitment

or Suppty Agency" under erstwhite Section 65(68) of the Act, which reads as

under: -

L
\N

],v)

Page 8 of 16



Appeal No: VZ / 71 "761 RAJ 1207-1

" 'manpower recruitnent or supply agency' means any person engaged in providing

any service, directly or indirectly, in any mamer for recruitment or supply of

manpower, temporarily or otherwise, to any other person."

7.2 The term 'suppty of manpower' has been defined under Rute 2(1Xg) of

the Service Tax Rutes, 1994 as under:

" 'supply of manpower' means supply of malpower, temporarily or otherwise, to

another person to work under his supe ntendence or control"

8. Now, I examine the agreement dated 31.3.1992 entered between

Appettant No. 1 and Appettant No. 2 and sampte copies of invoices furnished by

Appettant No. 'l in appeat memorandum. The retevant clauses of said agreement

are reproduced as under:

"2. To carry out extrusion of goods from billets supplied by the company

through extrusion press and also to do the process ofpicking, painting,

drawing; straightening and reeling and then do packing and weighing

as per the requirement of the Company.

3. Labour charges will be Rs. 0.25 per kg on net packing basis.

4. Labour required for the work will be recruited by jobworker and their

responsibility will be on jobworker and Company will not be

responsible for them."

8.1 lt is observed that essence of the above agreement was to carry out

specific work on tump sum basis and there is no whisper of any suppty of

manpower, as such, by Appeltant No. 1 to Appettant No. 2. It is also not

forthcoming from said agreement that labour depl.oyed by Appettant No.1 to

carry out the said work were under superintendence or contro[ of service

recipient i.e. Appettant No.2. Further, in the sample copies of invoices

furnished by AppetLant No. 1, labour charges were raised on 'per kg' basis and

not on 'per hour' or 'per day' basis. So, consideration received by Appettant No.

1 depended upon total work carried out by it and not on the basis of 'number of

persons deptoyed for the work. After careful examination of facts emerging from

records, it is apparent that the services rendered by Appettant No. 1 to
Appettant No. 2 cannot be classified under the taxabte category of ,Manpower

Recruitment or Suppty Agency'.
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8.2 ln this regard, I rety on an order passed by the Hon'bte CESTAT in the case

of Ganesh Dutt reported as 2017(4) GSTI 323 (Tri. DeL.), wherein it has been

hetd that demand of Service Tax under "Manpower Recruitment or Suppty

Agency Service" is not sustainable in absence of evidence of suppty of manpower

with details of number and nature of manpower, duration and other

conditionatties for such suppty. The relevant portion of the order is reproduced

as under:

"6. ... ... The arrangement is to pay at the labour rates for completion ofjob
undertaken towards packing of finished goods and cutting of footwear components.

The documents submitted by the appellant indicate a lump sum charge for the work
undertaken by them. There is no evidence of supply of manpower with details of
number and nature of manpower, duration and other conditionalties for such supply.
In absence of such evidence, the simple and such amount should be taxed under
"Manpower Recruitment and Supply Agency Service" is not sustainable."

8.3 I also rety on the order passed by the Hon'ble CESTAT in the case of K.

Damodarareddy reported as 2010 (19) STR 593 (Tri-Bang), wherein it has been

held that,

"6. We have heard both sides. We find that the appellant had carried out the
activities of loading of cement bags into wagons, spillage cleaning, stenciling,
wagon door opening/closing, wagon cleaning etc., for IWs. India Cements Ltd.,
during the material period. We find that the appellants were compensated for the
various items of work at separate rates prescribed under the contract. The appellants
did not supply manpower charging for the labour provided on man-day basis or
man-hour basis. The appellants carried out the work as a contractor employing its
own labour. Such an activity is not classifiable as "manpower recruitment or supply
agency."

8.4 I atso rety on the order passed by the Hon'ble CESTAT in the case of Divya

Enterprises reported as 2010(19) STR 370 (Tri-Bang), wherein it has been hetd

that,

"9. On a careful consideration of the above reproduced letter and facts from the

entire case papers, we find that the contract which has been given to the appellants

is for the execution ofthe work of loading, unloading, bagging, stacking destacking

etc., In the entire records, we find that there is no whisper of supply manpower to

the said M/s. Aspin Wall & Co. or any other recipient of the services in both these

appeals. As can be seen from the reproduced contracts and the invoices issued by

the appellant that the entire essence of the contract was an execution of work as

understood by the appellant and the recipient of services. We find that the Hon'ble

Supreme Court in the case of Super Poly Fabril<s Ltd. v. CCE, Punj ab (sryra) in'

paragraph 8 has laid down the ratio which is as under :

"There cannot be any doubt whatsoever that a document has to be read as a

whole. The purport and object with which the parties thereto entered into a

contract ought to be ascertained only from the terms and conditions thereof.

Neither the nomenclature of the document nor any particular activity

undertaken by the parties to the contract would be decisive. "

An identical view was taken by Hon'ble Supreme Court in the case of Slare of AP v.

Kone Elevators (lndia) Ltd. (supra) and UOI v. Mahindra and Mahindra (supra) in

a similar issue. The ratio of all the three judgments of the Hon'ble Supreme Court,

is that the lenor of agreement between the parties has to be understood and
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interpreted on the basis that the said agreement reflected the role and understanding
of the parties. The said ratio applies to the current case in hand. We find that the
entire tenor of the agreement and the purchase orders issued by the appellants'
service recipient clearly indicates the execution ofa lump-sum work. In our opinion
this lump-sum work would not fall under the category of providing of service of
supply of manpower temporarily or otherwise either directly or indirectly."

8.5 I atso rely on the Order passed by the Hon'bte CESTAT, Mumbai in the

case of Bhagyashree Enterprises reported as 2017 (3) G.S.T.L. 515 (Tri.

Mumbai), wherein it has been hetd that,

"6.3 As regards the service tax liability under the category of minpower
recruitment or supply agency service, for the services rendered to KLL, we find that

the adjudicating authority has misconstrued the provisions and misdirected the

findings to hold that the services would fall under the category of 'manpower

recruitment or supply agency services'. On perusal of the agreement entered by the

appellants with KLL, we find that the said agreement specifically indicates about

the consideration to be paid to the appellants based upon the number of units

produced in the factory premises ofKLL and there is no restriction as to the specific

number of employees to be brought for such purposes; and work force employed by

the appellant was on the role of the appellant only and is supervised by the

appellant. In our considered view this contract cannot be considered as a contract

for supply of manpower to KLL. This, in our considered view is nothing but

lumpsum work awarded to appellants by KLL. We frnd strong force in the

contentions put forth by the Ieamed Counsel that the issue is covered by the

decision of Divya Enterprises (supra) and Ritesh Enterprises (supra)."

8.6 I also rety on the ctarification issued by the Board vide Circular No.

1901912015-5.T. dated 15-17-2015 issued from F. No. 354/153/2014-TRU,

wherein it is ctarified that,

"2. The matter has been examined. The nature of manpower supply service is

quite distinct from the service of job work. The essential characteristics of

manpowet supply service are that the supplier provides m lpower which is at the

disposal and temporarily under effective control of the service recipient during the

period of contract. Service providers accountability is only to the extent and quality

of manpower. Deployment of manpower normally rests with the service recipient.

The value of service has a direct correlation to manpower deployed. i.e., manpower

deployed multiplied by the rate. In other words, manpower supplier will charge for

supply of manpower even if manpower remains idle."

8,7. By respectfulty fottowing the above case [aws and Board,s Circutar, I hold

that the seruices rendered by the Appettant No. 1 to Appettant No. 2 are not

covered under the category of "Manpower Recruitment or Suppty Agency,,.

Consequentty,. confirmation of Service Tax demand of Rs. 13,91,g23l- upon

Appetlant No. 1 for the period from November, 2010 to June, 2012 is not tegatty

sustainable and the same is required to be set aside and I do so. when service

Tax demand is set aside, recovery of interest and imposition of penatty under

Page '11 of 16L



Appeal No: W/71-76/R J17021

Sect'ions 70,77 &.78 of the Act upon Appettant No. 1 are also set aside.

9. Now coming to second issue. Appettant No. 1 continued to provide said

services to Appetlant No. 2 and raised labour charges bitts on monthly basis

during the period from Juty, 2012 to September, 2014. Two Show Cause Notices

were issued to Appettant No. 1 and Appettant No. 2 on the grounds that the

service rendered by Appettant No. I to Appettant No. 2 were not covered under

negative list under Section 66D of the Act nor exempted by way of any

exemption notification. The adjudicating authority confirmed service tax

demand totalty amounting to Rs. 4,47,349/- upon Appettant No. 1, being 25% of

total service tax demand, and Rs. 13,42,0501- upon Appettant No. 2 being

recipient of service in terms of Notification No. 30/2012-ST dated 20.6.2012, as

amended.

9.1 The Appettants have contended that process undertaken by Appetlant No.

1 of converting brass bittets into brass rods / sections etc. amounted to

'manufacture' and specificatly included in negative list of services under clause

(f) of Section 66D of the Act and hence, they were not tiabte to pay service tax.

9.2 I find that with effect f rom 1 .7 .2012, service tax was [evied in terms of

Section 668 of the Act at the rate of fourteen percent on value of atl services

other than those services specified in the negative list under Section 66D of the

Act. Thus, with effect from 1.7.2012, classification of taxable services under

specific category was done away with and service tax was levied on any service,

if the activity was covered within the definition of 'seryice'in terms of Section

658(44) of the Act and the same was not covered under negative tist as specified

under Section 66D of the Act or not exempted under any exemption notification.

Since, period invotved in this issue is from Juty, 2012 to September,2014,

provisions as contained in Section 668 shatt be appticable. The ctause (f) of

Section 66D of the Act relied upon by Appettants reads as under:

"(f) any process amounting to manufacture or production of goods"

9.2.1 The Appettant No. 1 carried out of process of converting brass biltets

provided by Appettant No. 2 into brass rods / sections etc., as per agreement

between Appettants. The said process is covered under the term 'manufacture'

defined under Section 2(f) of the centrat Excise Act, 1944, since new item is

emerging from process carried out on raw materiat brass bittets. As the service

rendered by Appettant No. 1 is covered under negative list of services in terms of

ctause (f) of section 66D of the Act, the same is not tiabte to service tax.
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'10. lt is also observed that the Appettant has contended that the adjudicating

authority erred in not foltowing the judiciat disciptine as same dispute for prior

period was decided in their favour by the Commissioner (Appeats), Rajkot and

therefore, the adjudicating authority was bound to follow the said decision

rendered by the Commissioner (Appeats). I find that the Appetlant had retied

upon Order-in-Appeat dated 6.'1 1.2012 passed in their own case for previous

period during adjudication proceedings. However, the adjudicating authority

discarded their contention by observing at Para 22 of the impugned orders that

Department had chatlenged the said Order-in-Appeal before the Hon'ble

CESTAT, Ahmedabad but the same was rejected by the Tribunal on monetary

grounds and that no order on merit was passed by the CESTAT

10.1 I do not agree with the findings of the adjudicating authority. Once the

Departmental appeal was rejected by the Hon'bte CESTAT, the Order-in-Appeal

dated 6.11.2012 attained finatity. Even though the appeat was rejected by the

Hon'bte CESTAT on monetary timit, fact remains that the said Order-in.Appeal

has not been reversed or stayed by higher appetlate authority and consequentty

was binding upon the adjudicating authority. The judiciat disciptine required the

hdjudicating authority to have fottowed the said Order-in-Appeat in letter and

spirit. lt is pertinent to mention that when any appea[ is rejected on monetary

timit, the Department may agitate the issue in appropriate case in other appeat

proceedings, but it is not open for the adjudicating authority to pass order on

merit disregarding binding precedent. The adjudicating authority may distinguish

relied upon decision, if there is change in facts or change in tegat position.

However, the adjudicating authority has not brought on record as to how said

relied upon Order-in-Appeat is not appticabte to the facts of the present case. lt

is therefore apparent that the adjudicating authority has committed judicial

indisciptine in not fotlowing the orders passed by the Commissioner (Appeats) in

the case of appeltants for the eartier period.

10.2 I rely on the judgement rendered by the Hon'ble Supreme Court in the case

of Kamlakshi Finance Corporation Ltd reported as 1991 (55) E.l.T.433 (S.C.),

wherein it has been held that,

"6. Sri Reddy is perhaps right in saying that the offrcers were not actuated by
any mala fides in passing the impugned orders. They perhaps genuinely felt that
the claim of the assessee was not tenable and that, if it was accepted, the
Revenue would suffer. But what Sri Reddy overlooks is that we are not
concemed here with the correctness or otherwise of their conclusion or of any
factual mala fides but with the fact that the officers, in reaching their
conclusion, by-passed two appellate orders in regard to the same issuJ which
were placed before them, one of the Collector (Appeals) and the other of the
Tribunal. The High court has, in our view, rightly ciiticised this conduct of the
Assistant collectors and the harassment to the assessee caused by the failure of
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these officers to give effect to the orders of authorities higher to them in the

appellate hierarchy. It cannot be too vehemently emphasized that it is of utmost

importance that, in disposing of the quasi-judicial issues before them, revenue

officers are bound by the decisions ofthe appellate authorities. The order of the

Appellate Collector is binding on the Assistant Collectors working within his

jurisdiction and the order of the Tribunal is binding upon the Assistant

Collectors and the Appellate Collectors who function under the jurisdiction of
the Tribunal. The principles ofjudicial discipline require that the orders of the

higher appellate authorities should be followed unreservedly by the subordinate

authorities. The mere fact that the order of the appellate authority is not

"acceptable" to the department - in itself an objectionable phrase - and is the

subject-matter of an appeal can fumish no ground for not following it unless its

operation has been suspended by a competent Court. If this healthy rule is not

followed, the result will only be undue harassment to assessees and chaos in
administration of tax laws."

10.3. I rety on the Order passed by the Hon'bte CESTAT, New Dethi in the case

of RGL Converters reported as 2015 (315) E.L.T. 309 (Tri. - Det.), wherein it has

been hetd that,

"10. It is axiomatic that judgments of this Tribunal have precedential authority
and are binding on all quasi-judicial authorities (Primary or Appellate),
administering the provisions of the Act, 1944. If an adjudicating authority is
unaware of this basic principle, the authority must be inferred to be inadequately

equipped to deliver the quasi-judicial functions entrusted to his case. If the

authority is aware of the hierarchical judicial discipline (of precedents) but
chooses to transgress the discipline, the conduct amounts to judicial misconduct,

liable in appropriate cases for disciplinary action.

11. It is a trite principle that a final order of this Tribunal, enunciating a ratio

decidendi, is an operative judgment per se; not contingent on ratification by any

higher forum, for its vitality or precedential authority. The fact that Revenue's

appeal against the judgment ofthis Tribunal was rejected only on the ground of
bar of limitation and not in affirmation of the conclusions recorded on merits,

does not derogate from the principle that a judgment of this Tribunal is per se of
trinding precedential vitality qua adjudicating authorities lower in the hierarchy,
such as a primary adjudicating authority or a Commissioner (Appeals). This is
too well settled to justi$z elaborate analyses and exposition, of this protean

principle.

12. Nevertheless, the primary and the lower appeilate authorities in this case,

despite adverting to the judgment of this Tribunal and without concludhg that
the judgment had suffered either a temporal or plenary eclipse (on account of
suspension or reversal of its ratio by any higher judicial authority), have chosen

to ignore judicial discipline and have recorded conclusions diametrically

contrary to the judgment of this Tribunal. This is either illustrative of gross

incompetence or clear irresponsible conduct and a serious transgression of
quasi-judicial norms by the primary and the lower appellate authorities, in this

case. Such perverse orders further clog the appellate docket of this Tribunal,

already burdened with a huge pendency, apart jlom accentuating the faith

defi cit of the citizen/assessee, in departmental adj udication."

10.4 I rety on the decision rendered by the Hon'bte Gujarat High court in the

case of ctaris Lifesciences Ltd. reported as 2013 (298) E.L.T. 45 (Guj.), wherein

it has been hetd that,

Page 14 of 16

l.
RQi



Appeat No: V2l71-76l RAJ/2021

"8. The adjudicating officer acts as a quasi judicial authority. He is bound by
the law of precedent and binding effect of the order passed by the higher
authority or Tribunal of superior jurisdiction. If his order is thought to be

erroneous by the Department, the Department can as well prefer appeal in terms

ofthe statutory provisions contained in the Central Excise Act, 1944.

9. Counsel for the petitioners brought to our notice the decision ofthe Apex

Court in the case of Union of India v. Kamlakshi Finance Corporation Ltd.

rcported in 1991 (55) E.L.T. 433 (S.C.) in which while approving the criticism

of the High Court of the Revenue Authorities not following the binding
precedent, the Apex Court observed that :-

"6...It cannot be too vehemently emphasized that it is of utmost importance

that, in disposing of the quasi-judicial issues before them, revenue officers are

bound by the decisions of the appellate authorities. The order of the Appellate

Collector is binding on the Assistant Collectors working within his jurisdiction

and the order of the Tribunal is binding upon the Assistant Collectors and the

Appellate Collectors who frrnction under the jurisdiction of the Tribunal. The

principles ofjudicial discipline require that the orders of the higher appellate

authorities should be followed unreservedly by the subordinate authorities. The

more fact that the order of the appellate authority is not "acceptable" to the

department - in itself an objectionable phrase - and is the subject-matter of an

appeal can fumish no ground for not following it unless its operation has been

suspended by a competent Court. If this healthy rule is not followed, the result

will only be undue harassment to assessees and chaos in administration of tax

laws.

7. The impression or anxiety of the Assistant Collector that, if he accepted the
assessee's contention, the department would lose revenue and would also have

no remedy to have the matter rectified is also incorrect. Section 35D conJers

adequate powers on the department in this regard. Under sub-section (1), where
the Central Board ofExcise and Customs (Direct Taxes) comes across any order
passed by the Collector ofCentral Excise with the legality or propriety of which
it is not satisfied, it can direct the Collector to apply to the Appellate Tribunal
for the determination of such points arising out of the decision or order as may
be specified by the Board in its order. Under sub-section (2) the Collector of
Central Excise, when he comes across any order passed by an authority
subordinate to him, if not satisfied with its legality or piopriety, may direct sucir
authority to apply to the Collector (Appeals) for the determination of such
points. arising out of the decision or order as may be specified by the Collector
of Central Excise in his order and there is a'nrtnei right of appeal to the
department. The position now. rherefore. is that, if any order piised by an
Assistant collector or collector is adverse to the interests of the Revenue, the
immediately higher administrative authority has the power to have the matter
satisfactorily resolved by taking up the issue to the Appellate collector or the
Appellate Tribunal as the case may be. In the light ofthese amended provisions,

lhere 
can be no justification for any Assistant Co ector or collector iefusing to

follow the order of the Appellate collector or the Appellate Trib,nal, as-the
case may be, even where he may have some reservations on its correctness. He
has to follow the order of the higher appelate authority. This may instantly
cause some prejudice to the Revenue but the remedy is aiso in the hands of the
same offrcer. He has only to bring the matter to the notice of the Board or the
Collector.so as 

_to 
enable appropriale proceedings being taken under S.35E(l)

or (2) to keep the interests of the department alive. If ihe officer,s view is the
correct one, it will no doubt be finally upheld and the Revenue will get the duty,
though after some delay which such irocedr.re wouid 

"ntaii.,,
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10.5 ln view of the above discussion, I hotd that confirmation of service tax

demand totalty amounting to Rs. 18,39,172l- and Rs. 13,42,050/- upon

Appettant No. 1 and Appettant No. 2, respectivety, is not legalty sustainabte and

is required to be set aside and I do so. Since, demand is set aside, recovery of

interest under Section 75 and imposition of penatty under Sections 70, 77 and 78

of the Act upon Appettant No. 1 and Appettant No. 2 are also set aside.

11 . ln view of above, I set aside the impugned orders and altow appeats filed

by Appettant No. 1 and Appettant No. 2.

qffifr dnT Ed ff rrt srfr'd fl' ftT.ra sq-i-iF n-tt t ftqr qrm B r12.

12.' The appeals fited by the Appeltants are disposed off a above.

;$q;:
tsde (AKHILE UMAR)

rffT.F,,L

Commissioner (Appeals)fq.r,.l snE

Bv R.P.A.D.

1)

2)

3)

tw 3ngs,{< qa +sr w rrzi ?rfi-q ETrE {1G,, {qtra fri,qQqa-sr< fr

ffim: * nlq tn sr r,=t affiq s-ff( ltq, <rw+te qrrorc-q, {q6td fr
311-aqq6ffifu1
* *g*, *g oa t=a s{ \'"i i*fi'q siqE {q', qrq"r{R-l {e-q, qr{{{r( fr
qrqq{6s'rt{r0t(t
.n€ mrt-e't

"r{1

To,

1. M/s Gigaram Mangataramji,

Raj Chamber, Khodiyar Cotony,

Jamnagar.

A-{rt,

Hft'r'Rrq{Tf,fi[ff,
<rs+fi, AG'{rt+id-fr,
qTTFT{RI

2. M/s Rajhans Metats Pvt. Ltd.,

Ptot No. 21 13, GIDC, Shankar Tekri,

Jamnagar.

M {rqtq i--€ xt frRte,
wiziqt 2rl3,
ftn{-s1ft, iiq{}6t,
gTq"r{Rl
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